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Most employers doing business in California are familiar with wage
claims brought by current or former employees before the Division of
Labor Standards Enforcement (DLSE), which is the state agency charged
with enforcing the California Labor Code and the state’s wage-hour laws
and regulations. This article highlights the rules and procedures in
defending a wage claim in California.

An Overview

The DLSE enforces the provisions of California law set forth in the
Labor Code, as well as wage orders promulgated by the five member
Industrial Welfare Commission (IWC), which was created in 1913.
The wage orders regulate industries and occupations throughout
California. Effective July 1, 2004, the California Legislature de-funded the
IWC, but their wage orders generally still have the force of law.
Applicable wage orders must be posted in the workplace.

The DLSE is staffed by deputy Labor Commissioners who conduct
field audits and related investigations, settlement conferences, and
evidentiary hearings. Although trained internally, these deputies generally
are not attorneys, and thus, may rely upon DLSE staft attorneys (approxi-
mately 30) for support in deciding tough legal issues.

The DLSE’s jurisdiction extends to employers and employees only
and cannot be exercised by the DLSE over parties that have entered into a
bona fide contractor-independent contractor relationship. And the DLSE’s
jurisdiction does not extend to certain governmental entities or employers
with employees who reside outside of, and are not working in, California.

DLSE Hearing and Dispute Resolution Procedures

The DLSE adjudicates wage claims in hearings conducted by hearing
officers or deputy Labor Commissioners and may be called upon to decide
the issue of jurisdiction itself. (The DLSE’s exercise of jurisdiction, if
disputed, may be challenged by a separate court action). The DLSE also
investigates discrimination and public works complaints and enforces
Labor Code statutes and IWC wage orders. The DLSE’s power to
investigate complaints includes the right to make inspections, subpoena
witnesses and documents, and conduct examinations of witnesses.

Within 30 days of the filing of a complaint, the DLSE must notify
parties as to whether the agency will take further action. The Labor Code
gives the DLSE three alternatives: 1) accept the matter and conduct an
administrative (or “Berman”) hearing; 2) prosecute a civil action for the
collection of wages and other money payable to employees arising out of
an employment relationship; or, 3) take no action on the complaint.

Typically, the DLSE gives the employer written notice of a wage
claim filed by an employee (claimant) with an opportunity to respond in
writing. At that juncture, the employer generally can terminate the action
by paying the amount set forth in the claim.
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Conciliation Conference.

If the employer disputes the claim or does not respond, the DLSE
generally will hold a conciliation conference at one of the local DLSE
offices. If the employer does not appear, generally the matter will be set for
a formal hearing if the employee’s claim has arguable merit.

By contrast, if the claimant does not appear at the conference, or if
the claim appears to be frivolous, the claim will be dismissed without
prejudice (meaning that the same claim may be brought in arbitration or in
a civil court on the same issue). For example, notwithstanding Labor Code
provisions guaranteeing a Berman hearing, a California appellate court
recently held that an employee can waive his or her right to a Berman
hearing by executing a valid arbitration agreement covered by the
Federal Arbitration Act. Sonic-Calabasas A, Inc. v. Frank Moreno
(Second Appellate District, May 29, 2009).

If the claimant appears and the DLSE claim has arguable merit
(as determined by the Deputy Labor Commissioner conducting the
conciliation conference), the Commissioner encourages settlement
discussions. If a settlement is reached, the DLSE generally will provide a
release document to be signed by the parties upon payment by the
employer of the agreed consideration. If the dispute cannot be settled,
disputed claims generally will be set for a formal hearing before another
Deputy Labor Commissioner.

Berman Hearing

If the DLSE decides to accept the matter and conduct an administra-
tive hearing, commonly known as a “Berman hearing,” the hearing
generally is held within 90 days. The Berman hearing procedure is
designed to provide a speedy, informal, and affordable method of
resolving all but the most complex wage claims. Within 15 days after the
Berman hearing is concluded, the DLSE hearing officer must file and serve
a copy of the order, decision, or award, which must include a summary of
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the hearing and the reasons for the decision, and must advise the parties of
their right to appeal.

Right of Appeal

Within 10 days after service of notice, the parties may seek review by
filing an appeal to the municipal or superior court, where the appeal will
be heard de novo, or the matter is heard “anew.” If no party takes an appeal,
the DLSE’s decision will be considered a binding legal judgment, which
can be enforced by a California superior court upon application by the
DLSE for entry of judgment.

The decision of the trial court is subject to a conventional appeal to an
appropriate appellate court. At this point appellate review is of the facts
presented to the trial court, and not to the DLSE, which may include
entirely new evidence.

Stacking The Odds Against Employers

If found liable by the DLSE in a formal hearing, the procedural cards
are stacked against employers since California public policy encourages
swift payment of unpaid wages to employees. For example:

»  although employers may appeal the DLSE’s decision and obtain
a new hearing before the California Superior Court, they are
required to file a bond or make a cash deposit with the court in
the full amount awarded by the DLSE — employees are not;
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*  the Labor Commissioner may provide free legal representation
to employees who wish to oppose an employer’s appeal — no
such representation is available to employers;

*  parties who are not successful on their appeal have to pay the
non-appealing parties’ costs and reasonable attorneys’ fees; but

*  the definition of a “successful” appeal is different depending
on whether an employer appeals or an employee appeals. An
employee is “successful” on appeal if he or she recovers
an amount greater than $0. Consequently, an employer is
successful on appeal only if nothing is awarded at the de novo
trial. Therefore, even if the employer who appeals succeeds in
having an award reduced significantly, the employer still has to
pay the employee’s reasonable attorneys’ fees and costs.

All the above factors persuade many employers to settle an
unmeritorious claim, or pay the award amount, rather than appeal just to
avoid the risk of being ordered to pay the non-appealing party’s costs
and fees.

The Labor Commissioner’s Opinions And Internal Guidelines

The Labor Commissioner and DLSE staff issue “opinion letters” that
purport to create a cohesive policy to guide employers and hearing
officers in the adjudication of wage claims. Over the years, the Labor
Commissioner also has published written guidelines, often citing its own
opinions for support, to assist its staff in enforcing California’s wage-hour
laws. The most recent version is the DLSE’s Enforcement Policies and
Interpretations Manual, which is updated periodically.

These opinions and internal guidelines do not have the force of law,
but may provide valuable insight regarding how the DLSE will rule on
issues of law. Although frequently rejected, these guidelines occasionally
are adopted by courts or found to be persuasive on certain points of law.
These non-binding opinions and guidelines, if not heeded, may subject
businesses to citations by field officers, adverse administrative decisions at
DLSE hearings, and court-enforced judgments. Although appeals or writs
of mandate (for citations) are available to employers, they are costly.

Not all cards are stacked against the employer. Unlike remedies
available in a court or arbitration proceeding, employees who succeed in
obtaining an award of unpaid wages from the Labor Commissioner cannot
recover their attorneys’ fees or costs incurred in pursuing the claims.
Unlike an arbitrator, the Labor Commissioner proceeding is conducted by
hearing officers at no charge to either party, although employers may
sometimes question their neutrality or become frustrated because there are
no equitable offsets or procedures for recovering on cross complaints.

In addition, the Labor Code purports to “protect employers who
comply with the law from those who attempt to gain a competitive
advantage at the expense of their workers by violating California’s wage
laws. Of course, employers who comply with the law may well benefit
when a competitor who has gained market share by unlawful compensation
practices is effectively eliminated after getting caught by a DLSE field task
force officer.

To sum it up, despite tough economic times in California which make
budget constraints likely, employers should anticipate that the DLSE as an
enforcement agency will continue to exist. This is not necessarily bad news
for employers who make vigilant efforts to comply with the law or who are

in a position to challenge the DLSE when it disagrees with decisions that
are incorrect.
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