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Unions Continue to Covet Healthcare Workers

Is Your Hospital Ready?

By A. Kevin Troutman (Houston)

By now, most hospital and healthcare leaders recognize that their
employees represent an increasingly inviting organizing target for unions
such as the Service Employees’ International Union (SEIU) and the
California Nurses Association (CNA). If any question remains, it is
“when,” not “if”” one or more unions will mount some sort of an offensive
at your facility.

When they do, they are likely to also enjoy the benefits of legislative
changes designed to make organizing easier. As events of the past year
have already shown, even traditionally union-free states must prepare for
more aggressive Labor activity. Is your hospital ready?

Factors That Make Hospitals Particularly Susceptible To Union
Organizing

By their nature, hospitals are inherently vulnerable to organizing
attempts. The environment is intense and demanding. Night-shift and
weekend workers can tend to feel isolated from management, especially if
management is not regularly visible. Pool and agency nurses who work at
more than one facility may not feel the same sense of belonging as do
full-time workers.

In addition, a diversity of highly specialized departments can lead to
misunderstanding and tension. Cultural differences may also contribute to
misunderstandings, especially if a department or shift is composed
primarily of workers from a particular background or culture. These
factors make it even more important for management to stay tuned in to
workers’ concerns, through structured systems and by staying plugged in
to the rumor mill.

Important Legislative Changes Are Likely To Impact Your Hospital

In 2009, Congress is certain to re-visit major pro-Labor initiatives.
Specifically, some form of the so-called Employee Free Choice Act
(EFCA) could soon become law. As currently written, EFCA would undo
75 years of legal precedent and among other things, eliminate secret
ballot certification elections. Even if EFCA is watered down and secret
ballot elections are not eliminated, political horse-trading will probably
result in some other new advantages for Big Labor. The advantages could
include a dramatically-shortened election period, which would allow
employers as little as 5-10 days to prepare for a union election. Regardless
of the form it finally takes, EFCA promises to change fundamental aspects
of the organizing process.

The RESPECT Act is also likely to re-emerge next year. If passed, it
would significantly narrow the range of individuals who would be
considered “supervisors.” Consequently, more employees would be
eligible to become dues-paying union members and fewer would be
permitted to help the hospital present its side of the story during a union
campaign.
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What Should Your Hospital Be Doing To Prepare?

No matter how the legislative agenda plays out precisely, employers
can take positive, concrete steps now to protect their union-free status.
By following these recommendations, you can strengthen your hospital’s
employee relations program and make it more difficult for unions to mount
a successful stealth attack.

*  Implement specific steps to identify the issues that are most
important to your employees. These will surely include pay,
benefits and staffing, but it is critical to understand exactly what
your employees are thinking.

*  Follow-up. Nothing is worse than seeking employee input, but
doing nothing with it. Establish and implement plans to address
the issues you have identified.

*  Evaluate and promote open communications with employees, in
both words and deeds. Employees need to see that you are
interested in what is on their minds.

*  Ensure that your environment fosters fair employment decisions.

As always, hospitals should ensure that their pay and benefits remain
fair and competitive; maintain a safe working environment; and work to
maintain a very positive image in the community. With an eye to the
impact of the RESPECT Act, you should also evaluate the duties and job
descriptions of all supervisory employees, revising them as necessary.
Additionally, give some thought to potential issues regarding the
composition of bargaining units in the event of organizing efforts. Ideally,
all of these preventive activities should be under way now.

You should also begin training supervisors and managers regarding
the current labor environment, including possible changes in the law;
educate current and new employees on your hospital’s position regarding
unionization, including your reasons for taking that position; and the
status and meaning of EFCA. The goal is to help inoculate employees from
card-signing pitches that are likely to be both coercive and inaccurate.
Finally, you should begin to identify and develop an internal campaign
team.

There is no question that EFCA, the RESPECT Act and aggressive
organizing activities in healthcare are near the top of Labor’s agenda for
2009. Now more than ever, hospitals cannot wait to get prepared.

For more information email the author a ktroutman@laborlawyers.com
orcall 713.292.0150.



Good Investigations Pay Great Dividends

By Karen Gieselman (Columbia)

In the current economy, many managers and supervisors are being
asked to do more with less, and success in today’s market is marked by
efficiency. Increasingly, managers and supervisors are being given more
authority to handle personnel related matters and have less time to devote
to handling such issues with care.

Given the focus on efficiency and productivity, human resources
officers, managers and supervisors may be tempted to “cut corners” and
invest only minimal effort into an investigation, so as not to divert precious
time and resources away from activities directly related to the provision of
health care services.

But the importance of proper investigations in avoiding
employee-relations headaches is huge. A recent decision by a U.S.
Appeals Court underscores this fact. Furline v. Morrison.

In this article we’ll look at that decision and its consequences.
In our next issue, we’ll include some tips about how to conduct a proper
investigation.

Howard University Hospital Faced With Charges

In late 2000, Howard University Hospital hired over a dozen new
registrars for its Emergency Care Area, most of whom were in their
twenties. By 2001, rumors of age discrimination were rampant. Seasoned

The Healthcare Update is a periodic publication of Fisher & Phillips LLP and
should not be construed as legal advice or legal opinion on any specific facts
or circumstances. The contents are intended for general information
purposes only, and you are urged to consult counsel concerning your own
situation and any specific legal questions you may have. Fisher & Phillips LLP
lawyers are available for presentations on a wide variety of labor and
employment topics.

Office Locations

Orlando

1250 Lincoln Plaza

300 South Orange Avenue
Orlando, FL 32801

phone (407) 541-0888

Atlanta Houston

1500 Resurgens Plaza Two Allen Center

945 East Paces Ferry Road Suite 620

Atlanta, GA 30326 1200 Smith Street

phone (404) 231-1400 Houston, TX 77002
phone (713) 292-0150

Charlotte Philadelphia
Suite 2020 Irvine Radnor Financial Center
227 West Trade Street Suite 400 Suite 650

18400 Von Karman Avenue
Irvine, CA 92612
phone (949) 851-2424

Charlotte, NC 28202
phone (704) 334-4565

201 King of Prussia Road
Radnor, PA 19087
phone (610) 230-2150

Chicago
1000 Marquette Building Kansas City Portland
140 South Dearborn Street Suite 400 Suite 1250

104 West 9th Street
Kansas City, MO 64105
phone (816) 842-8770

111 SW Fifth Avenue
Portland, OR 97204
phone (503) 242-4262

Chicago, IL 60603
phone (312) 346-8061

Columbia
Suite 1400 Las Vegas San Diego
1901 Main Street Suite 650 Suite 950

Columbia, SC 29201
phone (803) 255-0000

3993 Howard Hughes Parkway
Las Vegas, NV 89169
phone (702) 252-3131

4225 Executive Square
La Jolla, CA 92037
phone (858) 597-9600

Dallas
Thanksgiving Tower New Jersey San Francisco
Suite 4343 430 Mountain Avenue One Embarcadero Center

1601 Elm Street
Dallas, TX 75201
phone (214) 220-9100

Denver

Suite 3300

1999 Broadway
Denver, CO 80202
phone (303) 218-3650

Fort Lauderdale
Suite 800

450 East Las Olas Boulevard

Fort Lauderdale, FL 33301
phone (954) 525-4800

Murray Hill, NJ 07974
phone (908) 516-1050

New Orleans

Suite 3710

201 St. Charles Avenue
New Orleans, LA 70170
phone (504) 522-3303

Suite 2340
San Francisco, CA 94111
phone (415) 490-9000

Tampa

SunTrust Financial Centre
Suite 2300

401 E. Jackson Street
Tampa, FL 33602

phone (813) 769-7500

Fisher & Phillips LLP represents employers nationally in labor,
employment, civil rights, employee benefits, and immigration matters

registrars such as Cynthia Morrison believed that favoritism was being
shown to the younger registrars, and unfounded rumors spread that younger
registrars were paid more than veteran registrars.

One day, a screen saver message was left on a computer asking why
younger registrars are paid more than their more experienced colleagues.
Morrison’s supervisor responded by posting his own screen saver message
which said that younger employees are paid more because “they are
younger, dependable, and more productive, that’s why.” Morrison
complained to the Director of Business Operations, who verbally
counseled the supervisor and directed him to apologize to the Emergency
Care staff.

In the months preceding the screensaver incident, the Hospital had
identified widespread problems with absenteeism and suspected abuse of
leave by registrars and, as a result, sixteen of nineteen registrars, including
Morrison, were counseled on the need to improve their attendance. Soon
after, Morrison took additional unscheduled leave, and received a letter of
reprimand — just ten days after Morrison complained about the screensaver
incident.

Later, Morrison failed to show up to work on Memorial Day.
Morrison’s supervisor and the Director of Business Operations, with input
from two other supervisors in the Emergency Care Area, recommended
that Morrison be suspended for five days under the Hospital’s progressive
discipline policy. The recommendation was approved by the Hospital CFO
and forwarded to Human Resources.

Human Resources then conducted an independent investigation and
held a hearing. Morrison was permitted to speak on her own behalf
and present evidence. An independent “employee and labor relations
specialist” presided over the hearing and recommended the suspension be
carried out. Human Resources, the Hospital COO, and the Office of
General Counsel approved the decision. Morrison sued in federal district
court alleging, that she was retaliated against for complaining about
age discrimination. A jury, believing that the age bias of Morrison’s
supervisor influenced the decision to suspend Morrison, awarded Morrison
over $100,000 in damages.

But on appeal the U.S. Court of Appeals for the District of Columbia
Circuit found that the jury’s award could not be sustained based on the
evidence.

Investigations are Worth the Time

The Court concluded that even presuming Morrison’s supervisor
recommended her suspension for a retaliatory or discriminatory reason,
Morrison had no evidence that the actual decision makers suspended her
for discriminatory reasons. The Hospital avoided liability because it
conducted an independent investigation. The independent review
undertaken by the Hospital’s senior officials satisfied the Court that the
Hospital’s decision to suspend Morrison was free from any influence by her
supervisor and reversed the jury’s determination.

Federal and state laws often require employers to conduct
investigations especially in harassment situations. In some circumstances,
you can avoid liability if you can show that you took reasonable care to
prevent and promptly correct harassing behavior, and that the complaining
employee failed to take advantage of the preventive or corrective
opportunities provided. Many other laws require employers to take
similar preventive and corrective actions. So conducting thorough,
appropriate investigations can help a company minimize risk and
avoid liability altogether.

We’ll cover some do’s and don’ts in the next issue of Healthcare
Update.

For more information email the author at

kgieselman@laborlawyers.com or call 803.255.0000.



